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Abstract

To strengthen consumer protection in insurance practice, the Legislature Yuan
passed the Amendments to Insurance Act (“Amendments”) in 2011, which imposes
more administrative regulations on insurance agents and brokers. According to the
Amendments, insurance intermediaries are required to hold professional indemnity
insurance, insurance broker’s guarantee insuranceand to deposit surety fund to protect
customers against the malpractice of insurance intermediaries. In addition, with a
certain scale of insurance agents and brokers, the Amendments requires such the
insurance agents and brokers to establish the internal control and audit system.
Nevertheless, there are still some legal issues in terms of insurance agent and broker
regulations needed to be addressed. Such as the future development of the small size
of insurance agent and broker companies, legal status of insurance brokers, insurance

agents and also broker’s signator systems etc..

By analyzing different foreign legislations, each legislation has different
regulations as to insurance intermediaries in terms of types, definitions, or scope of
business practices. Given the differences between our legislations and other countries’,

this project proposes substantive suggestions as follows:

Regarding the insurance broker’s guarantee insurance, the project recommends
that to reduce the premium rate. The authority may agree to modify the insurance
terms, such as increase a certain percentage of the deductible, etc., to make the

gurantee insurance more affordable.

Regarding the legal status of insurance broker, the project recommends to clearly
identify that the broker is acting on behalf of the insured in engaging insurance

practice. The insurance broker should sign an written agreement with the consumers



when he provides insurance broker service as regulated in the U.S.A., Japan and

Mainland China’s.

Regarding the insurance agent and broker signator systems, the project holds that
the current regulations of insurance agent and broker have set up clear rules for this
issues. Therefore, the key for the authority is to implement the regulations in order to

strengthen the benefits of the signator system. .

Regarding the future development of the small and medium size insurance
brokers and agents, this project proposes to encourage such brokers and agents to be
specilized in the filed. Furthermore, depending on the circumstance and the
development of the socity, the authority may consider to gradulately adopt the system
of insurance general manager in order to decrease the transcation costs by the

self-supervision between insurer and insurance agents.
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261 NY 521, 185 NE 721.
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% Insurance Department, State of New York, Circular Letter No. 9, (2009), “Re: Permissible Services

of Insurance Agents and brokers; rebating and inducements”, March 3, 2009.

0 ERFELTETEE RS (Consolidated Omnibus Budget Reconciliation Act ) » B§f% COBRA »
LA RE - R E BRI & 1T - R E FEEE B R T A (R E RS R
ORB&EE > 1SEEE —E TR R S (N OR B DAKERF @R Orf# o Please see the United States,
Department of Labor, “Health Plans & Benefits, Continuation of Health Coverage - COBRA.”
http://www.dol.gov/dol/topic/health-plans/cobra.htm#. UISRmkJpuNE. (visited on October 22, 2012).

*1 Monat v. Ettinger, 194 Misc. 692, 87 N.Y.S.2d 488, (N.Y. Ct. June 14, 1947).
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% ASSOCIATION OF AMERICAN MANAGING GENERAL AGENT, “PROUD HISTORY - BRIGHT FUTURE, THE
FIRST SIXTY-FIVE YEARS OF THE AMERICAN ASSOCIATION OF MANAGING GENERAL AGENTS. 1926 -

1991, available at  http://www.aamga.org/about/history.
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FRE2) RAFE BT EFRE o7

2. MATLABEG AR R E (RIEA) 2 FEM G

a. BANIEABEEG A guE R RN Gl o

5 RANDALL DOCTOR & ROBERT J. CERNY, NEW APPLEMAN ON INSURANCE LAW LIBRARY EDITION
§15.02, at 11 (2011).

> CAL INS. CODE § 769.81: “(c) "Managing General Agent” (MGA) means any person, firm,
association, partnership, or corporation who negotiates and binds ceding reinsurance contracts on
behalf of an insurer or manages all or part of the insurance business of an insurer (including the
management of a separate division, department or underwriting office) and acts as an agent for that
insurer whether known as an MGA, manager, or other similar term, who, with or without the authority,
either separately or together with affiliates, produces, directly or indirectly, and underwrites an amount
of gross direct written premium equal to or more than 5 percent of the policyholder surplus as reported
in the last annual statement of the insurer in any one quarter or year together with one or more of the
following: (1) adjusts or pays claims in excess of an amount determined by the commissioner, or (2)

negotiates reinsurance on behalf of the insurer.

Notwithstanding the above, the following persons shall not be considered as MGAs for the purposes of
this act: (1) An employee of the insurer.  (2) A United States manager of the United States branch of
an alien insurer.  (3) An underwriting manager which, pursuant to contract, manages the insurance
operations of the insurer, is under common control with the insurer, subject to the holding company
regulatory act, and whose compensation is not based on the volume of premiums written.  (4) The
attorney-in-fact authorized by and acting for the subscribers of a reciprocal insurer or interinsurance

exchange under powers of attorney.”
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%8 RESTATEMENT (SECOND) OF AGENCY, §320 (1958): “Unless otherwise agreed, a person making or
purporting to make a contract with another as agent for a disclosed principal does not become a party to

the contract.”

> RESTATEMENT (THIRD) OF AGENCY, §6.01 (2006): “When an agent acting with actual or apparent
authority makes a contract on behalf of a disclosed principal, (1) the principal and the third party are
parties to the contract; and (2) the agent is not a party to the contract unless the agent and third party

agree otherwise.”
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% Scribner v. AIU Ins. Co., 647 A.2d 48, 50-51 (Conn. Super. Ct. 1994) ("Although Connecticut
recognizes a common law duty of an insurer to act in good faith in the settlement of the claims of its
insured, a cause of action for breach of that duty may be asserted only against an insurers. An action for
bad faith, therefore, does not lie against a person who is not a party to the contract of insurance,

including an attorney.")
*1d.

%2 JEFFREY W. STEMPEL, The “Other” Intermediaries: The Increasingly Anachronistic Immunity of

Managing Gereral Agents and Independent Claims Adjusters, 15 CONN. INs. L.J. 599, 605 (2009).
83 E. Allan Farnsworth, Contracts § 10.2 (3rd ed. 1999).

® Hudock v. Donegal Mut. Ins. Co., 263 A.2d 668, 672 (Pa. 1970).
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" MANAGING GENERAL AGENTS ACT, NAIC MODEL LAWS REGULATIONS AND GUILDELINES 225-1,
81.
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determining status of agents.
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